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Recent CRT & Court Decisions
Honey, call the exterminator!
The Owners, Strata Plan VIS 1437 v.
Abolins, 2018 BCSC 2422
In June, 2018 bed bugs were discovered in one
of the units (not the one owned by the
respondents).
Treatment of one unit was followed by a notice
by the strata council to all owners that bed
bugs had been found and that an exterminator
would attend to inspect a number of units,
including the respondents’ unit.
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Recent CRT & Court Decisions
The owners refused to allow entry, after which the council met and resolved to
issue a bylaw warning letter followed by a letter requesting entry for inspection
and spraying.
Entry was again refused but the respondents had their own inspection done
which resulted in 2 bed bugs being found.
The strata council requested consent for further inspection and treatment to
ensure eradication and no further infestation; the respondents repeatedly
refused to allow access and offers to work with the council to find alternate
methods of eliminating the bed bugs.
The strata council was concerned about the ongoing presence of a parasitic
insect for psychological and medical reasons and sought court orders to be
given access to the unit to allow a reasonable pest management plan to be
carried out.
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Recent CRT & Court Decisions
The strata corporation’s bylaws required owners to repair and maintain
their strata lot and to not use a strata lot in a way that causes a nuisance
or hazard to another person or that unreasonably interferes with the rights
of other persons to use and enjoy … another strata lot.
Bylaw enforcement includes the right of a strata corporation to do what is
reasonably necessary to remedy a contravention of its bylaws, including
doing work on or to a strata lot (s. 133(1) SPA).

Decision:
The court exercised its discretion under s. 173 of the SPA after confirming
that the strata corporation’s concerns were well-founded and that it was
entitled to enforce its bylaws.
The court made a declaration that the respondents had contravened the
bylaws by not permitting access/inspection.
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Recent CRT & Court Decisions
The court ordered the owners to cease and desist contravening the
bylaws by refusing access, to stop using their unit in a manner that is
a nuisance/hazard and in a way that unreasonably interfered with the
rights of others to use and enjoy their homes.
A mandatory injunction compelling access and requiring compliance
with a pest management plan was also granted.
The strata corporation was entitled to its costs, including special
costs as determined by a registrar.

Consider:
Adopting a bylaw that identifies the responsibility of the strata
corporation to deal with rodent/insect pest management and
consequences of a failure to provide access.
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Recent CRT & Court Decisions
Macdonald v The Owners, EPS 522, 2019 BCSC 876
Some Tips About What Not to do at a General Meeting
− The case primarily dealt with 3 attempts to pass resolutions
regarding privacy fencing outside some street level townhomes
− The petitioner’s complaints related to the conduct of the strata
leading up to and at 3 different meetings; 2017 AGM; 2018 AGM
and 2019 SGM
− The case looked at issues regarding the notice of meeting, the use
of proxies and the conduct of the chair.

EDUCATION
SEMINAR

1

Recent CRT & Court Decisions
Macdonald - Notice of Meeting
− The court criticized the notice of meeting because it contained
only the strata council’s view on the issue (should be neutral or fair)
− The notice was invalid because the resolution referred to the
wrong sections of the SPA
− The meeting location cannot be changed without proper notice
being given to all owners (signs posted in the building were not
sufficient)

EDUCATION
SEMINAR

1

Recent CRT & Court Decisions
Macdonald - Proxies
The court set the following parameters regarding proxies:
− Blank proxies (no name filled in) are invalid.
− Proxies must identify an individual as a proxy holder. A proxy which says
“any council member” should not be certified.
− Proxy name should be written in or typed before the proxy is signed.
− Changes must be initialed by the owner in order for the proxy to be valid.
− Must be signed by hand or digitally.
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Recent CRT & Court Decisions
Macdonald – Conduct of the Chair
The Court made the following observation:
“An owner addressing Council on an issue concerning the Strata
Corporation has a reasonable expectation that he or she will be
heard, treated with respect, and that his or her concern will be
considered by the Council.”

The conduct of the president, who chaired the meetings, was
compared against that standard.
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Recent CRT & Court Decisions
Macdonald – Conduct of the Chair
2017 AGM – significantly unfair treatment by the chair
− began a conversation with the property manager while the petitioner was
talking
− told him to stop talking
− cut him off after 1 minute (while other owners were allowed to speak for 5
minutes)
− Argued with the petitioner and engaged in personal accusations

2018 AGM
− No significant unfairness when chair asked him to summarize parts of the
SPA he wanted to read
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Recent CRT & Court Decisions
Torok v. Amstutz et al, 2019 BCCRT 386
How (not) to handle flooring noise.
The facts:
− previous owner of SL38 installed laminate flooring in September 2016
− Amstutz bought SL38 effective January 20, 2017
− Torok first noticed the noise in approximately Spring 2017 but didn’t complain
until 2018
− Torok could not sleep, relax, or watch television without being disturbed by
the noise and affected her health
− Strata manager said ”[strata] cannot do anything as [upstairs owner] are
within their rights” and suggested that the owner discuss the matter with the
owners upstairs.
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Recent CRT & Court Decisions
Torok
− A council member told T they could come to listen and then next steps would
be discussed with the property manager and strata council.
− T questioned how that would lead to a resolution and got no response.
− T asked for a hearing and never got one
− After the claim was filed, the strata manager investigated and concluded that
the owner had a legitimate complaint about the squeaking/creaking noise
− Strata manager recommended doing work to T’s ceiling. T refused on the
grounds there was no proof that would help
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Recent CRT & Court Decisions
Torok
The CRT held:
− The owner’s noise complaint was justified based on the strata manager’s
findings
− There is no requirement that noise reach a certain decibel range in order to
be considered unreasonable or a nuisance.
− An owner is entitled to live in their strata lot without frequent exposures to
“annoying” noise
− The owner had a reasonable expectation that the strata would investigate
her noise complaint
− The strata manager’s proposal was speculative and not based on a
thorough examination of the building’s structure and components
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Recent CRT & Court Decision
Torok
The strata corporation was ordered to:
− hire and pay for a structural engineer to investigate the source of the
noise in the owner’s strata lot, and to identify the best way to eliminate
or maximally reduce the noise
− once the source of the noise is identified, to ensure the noise was
eliminated or reduced as much as reasonably possible in the
circumstances
− pay the owner $4,000 in damages for loss of enjoyment of her strata lot
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Recent CRT & Court Decisions
VR812 v. Yu - The Persistently Incompliant Owner
The Owners, Strata Plan VR812 v. Yu
− Ms. Yu was the owner of a 3-bedroom, 5-level townhouse at the
strata property.
− Ms. Yu was running a number of business ventures out of her unit
in contravention of the strata corporation’s bylaws.
− Oasis Hotel
− Pet-sitting
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Recent CRT & Court Decisions
VR812 v. Yu - The Persistently Incompliant Owner
Oasis Hotel
− Airbnb & Craigslist
− 15 beds; up to 20 short-term borders at any one time
− Between $50 and $102 per night; vending machines
− No business licence
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Recent CRT & Court Decisions
VR812 v. Yu - The Persistently Incompliant Owner
Pet-Sitting
− Advertised pet-sitting business on Craigslist
− Pet boarding
− Drop-in visits
− Dog walking
− Dog daycare

− Reports from Airbnb guests
− Dog waste in home
− Dogs locked in rooms and kennels
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Recent CRT & Court Decisions
VR812 v. Yu - The Persistently Incompliant Owner
Persistent Defiance
− City inspection and report
− SPCA investigation
− Bylaw infraction fines
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Recent CRT & Court Decisions
VR812 v. Yu - The Persistently Incompliant Owner
Material Bylaws
− Bylaw 4.3: A resident must not use a strata lot except as a private
dwelling home. In addition, unless the strata council has given written
permission otherwise, a resident must not allow more than 7 persons to
occupy a 3-bedroom strata lot. The 7-person limit includes children but
excludes visitors staying for less than 30 days with an owner.
− Bylaw 5: A resident or visitor must not keep any pets or other animals on
a strata lot except as provided in the bylaws, which allow for only 1 dog.
− Bylaw 5.5: A resident must apply to the council for written permission to
keep a pet.
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Recent CRT & Court Decisions
VR812 v. Yu - The Persistently Incompliant Owner

Bylaw 5.7: A resident must not keep a “permitted pet” that is a nuisance
on a strata lot. If a resident has a pet that is not a permitted pet, or a
permitted pet that is a nuisance or has caused or is causing
unreasonable interference, the council may order such pet to be removed
permanently.
Bylaws 5.8 & 5.9: If a resident contravenes bylaw 5.7, the owner of the
strata lot will be subject to a fine of $50. In addition, a resident whose pet
violates bylaw 5.7 will be “subject to an immediate injunction application”
and the strata lot owner will be responsible for all of the strata’s expenses
associated with obtaining the inunction, including legal costs.
Bylaw 25: Except where specifically stated otherwise in the bylaws, the
strata may fine an owner $200 for each bylaw contravention.
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Recent CRT & Court Decisions
VR812 v. Yu - The Persistently Incompliant Owner

Bylaw 26: If an activity of lack of activity constitutes a contravention
that continues, without interruption, for longer than 7 days, a fine
may be imposed every 7 days.
Bylaw 41.1: An owner must not rent less than all of a strata lot
except that student homestays are allowed with a signed Form K.
Bylaw 41.2: A strata lot must not be used for short-term
accommodation purposes such as bed-and-breakfast, lodging house,
hotel, home exchange, time share or vacation rental. A resident must
not enter into a license for the use of all or part of a strata lot.
Bylaw 43.1: The strata may grant an exemption from the operation
of a bylaw in order to accommodate a disability in accordance with
the BC Human Rights Code.
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Recent CRT & Court Decisions
VR812 v. Yu - The Persistently Incompliant Owner
Orders Sought by the Strata Corporation
− That Ms. Yu:
− stop using her unit as an Airbnb;
− stop violating the strata’s pet bylaws;
− comply with the strata corporation’s bylaws in future; and
− pay bylaw fines in the amount of $10,200.
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Recent CRT & Court Decisions
VR812 v. Yu - The Persistently Incompliant Owner
Ms. Yu’s Position
− Strata’s rental bylaws were not effective until one year after they were
passed.
− Ms. Yu was no longer pet-sitting, and therefore no injunction was
required.
− The strata corporation did not have a bylaw restricting visiting dogs.
− Thus, none of the fines were valid.
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Recent CRT & Court Decisions
VR812 v. Yu - The Persistently Incompliant Owner
CRT’s Decision re Airbnb
− Airbnb activity was:
− contrary to the prescribed use of Ms. Yu’s unit as a “private
dwelling home.”
− a prohibited short-term accommodation use.
− Evidence established a 23-week continuing violation of Bylaw 41.1.
− $4,200 fine (23 weeks x $200 fine)
− Airbnb activity constituted a license use, not a tenancy (SPA s.
141 & 143 N/A)
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Recent CRT & Court Decisions
VR812 v. Yu - The Persistently Incompliant Owner
CRT’s Decision re Pet-Sitting
− Ms. Yu was permitted to keep her own two dogs as “permitted
pets.”
− Strata council had previously granted Ms. Yu an exception to the 1
pet rule to aid with her purported depression.
− Medical evidence did not indicate that Ms. Yu would benefit from
keeping more than two dogs; there was nothing preventing Ms. Yu
from spending time with other dogs outside her home.

− Ms. Yu was prohibited from keeping more than her own two dogs.
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Recent CRT & Court Decisions
VR812 v. Yu - The Persistently Incompliant Owner
CRT’s Decision re Pet-Sitting
− Evidence established a 13-week continuing violation of Bylaws 5.1
and 5.3
− Pet violation was not as egregious as Airbnb violation
− Appropriate fine was $1,300 (13 weeks x $100 fine)
− Fine assessed by strata corporation was excessive
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Recent CRT & Court Decisions
VR812 v. Yu - The Persistently Incompliant Owner
On appeal to BC Supreme Court
− One-year grace period under ss. 141 and 143 of SPA not
applicable.
− Although Ms. Yu is “a lady that has some difficulties and that they
impact upon the daily life that she lives and the manner in which
she deals with and is dealt with by neighbours,” it is “unclear how
she would be assisted in that regard by an accommodation that
permitted her to operate her unit as an Airbnb.”
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Recent CRT & Court Decisions
VR812 v. Yu - The Persistently Incompliant Owner
Continued Defiance
− Despite:
− the strata corporation’s bylaws,
− the order of the CRT, and
− the unsuccessful appeal…
− … Ms. Yu continued to use her unit as an Airbnb.
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Recent CRT & Court Decisions
VR812 v. Yu - The Persistently Incompliant Owner
Contempt Application to the Supreme Court
− Three-part test for civil contempt:
− the Order alleged must state clearly and unequivocally what should
and should not be done;
− The party alleged to have breached the order must have had actual
knowledge of it; and
− The party allegedly in breach must have intentional done the act
that the order prohibits or intentionally failed to do the act the order
compels.

− Three-party test must be proven beyond a reasonable doubt.
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Recent CRT & Court Decisions
VR812 v. Yu - The Persistently Incompliant Owner
Contempt Application to the Supreme Court
− Sentencing Principles
− Power to punish contempt of court must be exercised by an order
for committal or by imposition of a fine or both.
− Primary objective is to secure compliance with the courts’ orders,
rather than punishment.
− Deterrence and rehabilitation are factors relevant to securing
compliance with court orders; remorse is relevant to deterrence.
− Fines should achieve the objectives of sentencing, without being a
crushing penalty.
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Recent CRT & Court Decisions
VR812 v. Yu - The Persistently Incompliant Owner
Contempt Application to the Supreme Court

− Aggravating Circumstances in Ms. Yu’s Case
− Ms. Yu continued to assert that the bylaws did not apply to her
despite orders of the CRT and Court, and continued to breach
those bylaws for profit.
− Ms. Yu caused disruption to her neighbours for which she never
apologized.
− Ms. Yu caused the strata corporation to incur costs at the CRT and
Court.
− Ms. Yu ignored the order of the CRT, which is the body charged
with resolving strata disputes in a most cost-efficient way.
− Ms. Yu was not remorseful.
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Recent CRT & Court Decisions
VR812 v. Yu - The Persistently Incompliant Owner
Contempt Application to the Supreme Court

− Mitigating Circumstances in Ms. Yu’s Case
− Ms. Yu had paid all outstanding fines.
− Ms. Yu would be responsible for the strata corporation’s court
costs.
− Ms. Yu had reluctantly began to comply with the court’s order.
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Recent CRT & Court Decisions
VR812 v. Yu - The Persistently Incompliant Owner
Contempt Application to the Supreme Court

− Order of the Court
− It was beyond a reasonable doubt that Ms. Yu had been in civil
contempt.
− A fine of $5,000 would be appropriate, notwithstanding Ms. Yu’s
claims of poverty.
− If Ms. Yu had not recently come into compliance, then the
appropriate penalty would have been incarceration.
− “It must be recalled that her contemptuous action were
profit-motivated and a fine should not amount to a licence.”

EDUCATION
SEMINAR

1

Recent CRT & Court Decisions
VR812 v. Yu - The Persistently Incompliant Owner
Takeaway?

− A strata corporation must deal with the persistently incompliant
owner persistently…
− … and in appropriate circumstances, with the assistance of
legal counsel.
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Current Strata Insurance Challenges
Insurance Renewals, Premiums & Deductibles
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Current Strata
Insurance Challenges
WHAT IS HAPPENING WITH INSURANCE RENEWALS,
PREMIUMS & DEDUCTIBLES?
CCI Vancouver | February 2020
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Claims on Rise Globally
− Weather related catastrophic events continue to
become more frequent and severe, impacting
insurer portfolios
− 2017 and 2018 are the highest back-to-back years
on record with combined losses of $251bn
− The last 4 years in Canada all in the Top 10 Highest
Losses Recorded List (2016 highest)
− Up until mid-2000’s insurance companies in
Canada would expect to pay out $400 million a year
in claims as a result of severe weather, now a
single event can trigger claims that size
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Insurance Challenges

104.5%
Overall Canadian Performance
“The combined ratio for the Canadian P&C industry was 104.5% during the
first six months of 2019, up 1.1 points from 103.4% for the first six months of
2018.”
- Quote from: Canadian

Underwriter

Article: How bad the industry’s loss has been in 2019 so far
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We are a Globally
Connected Economy

An Average
Loss has now
increased to
over $50,000

1 in 3
Stratas/Condos
will have a claim
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54% of Losses
claimed are over
$100,000

12.8% Property
Value increase
over past 5
years due to
construction
costs
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Top 5 Causes of Loss
Claims Frequency by Type:

0%

1%

13%

7%

78 %

Flood

Freezing

Sewer
Backup

Fire

Water
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Top 5 Causes of Loss
Claims Severity by Type:

3%

3%

7%

38 %

50 %

Flood

Freezing
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Backup

Fire

Water

C C I Va n c o uve r Ed uc a t io n a l Se m in a r | Fe b rua ry 20 20

43

Strata Insurance Impacts
on the industry
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Real Estate Performance Impact
Supply Reduction / Demand Increase

Insurer Reduction
– Approx. 30 – 40%
reduction in
residential capacity
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Demand Increase

Supply

Demand

− Increased
Replacement Values
7-9%
− More buildings being
built
− Larger buildings being
built
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Real Estate Impact
Typical Placement

Original

Open

Structure

Market
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Real Estate Impact
Properties experiencing acute problems:

1. High EQ Zone
2. Wood Frame Buildings
3. Larger Valued Properties
4. Properties with poor loss record
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What does this mean?
The Leading Effects

Increased
Premiums
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Increased
deductibles

Strict
underwriting
guidelines

Late
quotes
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Putting it all in context
Average annual costs per unit:
SINGLE FAMILY
DWELLING

CONDO

$700

Individual Strata
Insurance

+

$600

Home owners
Insurance

=

$1,300

Total Condo
Insurance
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$2,500
to

$3,500
Avg Insurance
Cost
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The Issue?

Everything happened at once!

50

Moving forward

1
Deductible
assessment
cap

2
Standard Unit
Definition – clarity
on what an owner
needs to insure
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3
Mandatory
unit owners
insurance

4
More discipline
around
maintenance &
capital planning
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Current Strata Insurance Challenges
Risk Management – Loss Prevention and Reduction
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2020 Challenges
•

Lack of available capacity

•

Premium and deductibles will continue to rise

•

Older properties with frequent claims and lack of building updates

•

Highrises with large losses

•

Earthquake and/or flood prone zones
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Sustainability for the Future
•

Strata Corporations should focus on proactive measures to
manage their buildings and reduce losses

•

It’s imperative that strata corporations, property managers, and
insurance brokers work closely together, particularly in this hard
market cycle.
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Considerations for Loss Prevention and Reduction

•
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Maintenance protocols in place?
•

Roof Inspection & Maintenance:

•

Gate Maintenance

•

Siding Inspection & Cleaning

•

•

Gutter inspection & Cleaning

Road & Sidewalk Inspection &
Repairs

•

Pest Control

•

Fire Hydrant Service

•

Depreciation Report

•

Outside lighting Inspection and
Repair

•

Landscaping Contract

•

Snow Removal

© 2019 HUB International Limited.

Considerations for Loss Prevention and Reduction
•

What investments have been made to a strata’s electrical,
plumbing, heating and roof?

•

Mitigation for fire and water losses

•

Maintain ongoing maintenance checklists
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•

Slip, Trip and Fall Hazard Checklist

•

General Maintenance Checklist

•

Building Envelope Checklist

•

Water Management Checklist, etc.

© 2019 HUB International Limited.

What can each condo owner do?
•

Know where all water shut off valves are located and ensure they
are easily accessible

•

Replace standard water supply lines to appliances with steel
braided lines

•

Never put an ignition source (smoking material, matches etc) into
planter pots or leave unattended. Always ensure the material is
out and disposed of in a safe, sealed container

•

Review your personal insurance with your broker to ensure
adequate limits and coverage
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What can each condo owner do?
•

Ensure access is provided for all scheduled maintenance

•

If away arrange to have someone come into the unit every few
days to check on things

•

If away, shut off your water shut off valves and gas valves
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Legal Panel Discussion

Do’s & Don’ts / Challenges to Recover Insurance
Deductibles & Chargebacks
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Cleveland Doan

Do’s & Don’ts / Challenges to Recover
Insurance Deductibles & Chargebacks
Rene Gauthier v. The Owners, Strata Plan LMS 2768, 2018
BCCRT 6
The strata corporation alleged that as a result of a leak from the owner’s
unit, which resulted in an insurance claim, the owner was responsible for
the $10,000.00 insurance deductible.
Although units below the owner’s unit suffered water damage and the
source was believed to be the owner’s unit, a moisture test of the owner’s
unit found it to be dry even though the other units were still retaining
moisture weeks after the alleged leak.
The strata corporation proceeded to charge back the deductible to the
owner’s account based on bylaw 4.4 stating owners must repay the strata
for any expense it pays to maintain, repair or replace common property or
another strata lot for damage caused by the owner’s “act
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Do’s & Don’ts / Challenges to Recover
Insurance Deductibles & Chargebacks
Omission, negligence or carelessness” not covered by the strata’s
insurance and that an insurance deductible paid by a strata is an expense
not covered by insurance and can be charged back to the owner.
The owner claimed his unit was not the source unit and there was
insufficient investigation to identify other possible sources. The owner
also submitted a report of the contractor who originally investigated who
stated that the source was unknown but likely a one-time spill.

Decision:
Bylaw 4.4 (similar to the bylaw relied on in Strat Plan LMS 2446 v.
Morrison, 2011 BCPC 519) required the strata corporation to prove the
owner was actually negligent.
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Do’s & Don’ts / Challenges to Recover
Insurance Deductibles & Chargebacks
To prove negligence the strata was required to prove:
- It was owed a duty of care by the other person
- A breach of the duty by the owner not meeting the standard of care;
and
- Damage or loss was caused by that person not meeting the standard.
The CRT found the strata had not proven the owner was negligent and
that his negligence caused the water damage and had to remove the
$10,000.00 chargeback from the owner’s account.
Consider:
Get legal advice regarding your chargeback bylaw to ensure it allows for
recovery from the responsible person for chargebacks and for any legal
costs incurred to pursue recovery.
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Do’s & Don’ts / Challenges to Recover
Insurance Deductibles & Chargebacks
The Owners, Strata Plan VR 2266 v. 228 Chateau Boulevard Ltd.,
2018 BCCRT 198
A water leak from a water tank damaged a residential strata lot,
common property and a commercial strata lot. The strata corporation
undertook the required repairs (why?)
The strata added repair costs of $31,397.26 to the owner’s account
and filed a claim with the CRT after a council hearing did not result in
a resolution.
The strata corporation had insurance but the deductible was
$50,000.00
The owner’s insurer paid approx. $6700.00 to cover repair costs to
the owner’s unit.
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Do’s & Don’ts / Challenges to Recover
Insurance Deductibles & Chargebacks
The strata corporation cited the following bylaws in support of its
claim:
Bylaw 3(1) - an owner must not use a strata lot in a way that
a) causes a nuisance to another person, or
b) unreasonably interferes with other people enjoying the common
property or common assets.
Bylaw 3(2) - an owner must not cause damage, other than
reasonable wear and tear, to the common property, common assets,
or those parts of a strata lot that the strata must repair.
Bylaw 8 - the strata must repair and maintain the common property
and common assets .
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Do’s & Don’ts / Challenges to Recover
Insurance Deductibles & Chargebacks
Bylaw 8 - the strata must repair and maintain the common property
and common assets.
CRT findings:
Having a ruptured water tank in the strata lot was a “use” of the property per
bylaw 3(1) which caused the leak which caused a nuisance and a hazard.
The leak was caused by the owner’s strata lot for which the owner was
responsible, without the need to prove carelessness or negligence, per
Wawanesa Mutual Ins. Co. v. Keiran and Mari v. Strata Plan LMS 2835,
whether or not the owner was home at the time of the leak.
Per s. 72 of SPA the strata corporation was responsible to repair common
assets and common property and per section 129(1) and 133 of SPA were
entitled to remedy a contravention by doing work in the owner’s strata lot.
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Do’s & Don’ts / Challenges to Recover
Insurance Deductibles & Chargebacks
All of the charges were placed on the owner’s account before the
strata corporation gave the owner an opportunity to respond.
While the strata did hold a hearing and listen to the owner and
provided an opportunity to be heard before it sent a decision
confirming the owner was responsible it violated s. 135 of SPA by
charging the owner’s account before the owner had an opportunity to
respond.
Placing the charges on the account but then holding the hearing did
not cure the breach of s. 135 as the strata corporation did not
reverse the charges were added to the owner’s account and then reregister them after the hearing.
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Do’s & Don’ts / Challenges to Recover
Insurance Deductibles & Chargebacks
Decision:
The strata corporation’s application was dismissed although the owner had
violated the bylaws and was otherwise responsible for the repair costs.
The breach of s. 135 of SPA and of the rules of procedural fairness were
violated by levying the repair costs on the owner’s account before giving the
owner an opportunity to respond to the bylaw complaints and was not cured by
holding a hearing after the repair costs were added to the owner’s account.
Consider:
Do not add the repair costs (and ensure you double-check what you are
responsible to repair) to an owner’s account until written notice of a bylaw
breach has been provided and a reasonable opportunity has been given to the
owner to respond to the complaint.
Reversing charges before a hearing takes place and imposing the charges
after the hearing can help to cure a violation of s. 135.
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Do’s & Don’ts / Challenges to Recover
Insurance Deductibles & Chargebacks
Food for thought:

EDUCATION
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1.

Make sure your bylaws are up to date.

2.

Make sure you send a s. 135 letter for every alleged bylaw violation
associated with a chargeback. When in doubt, get legal advice regarding
the proper procedure to be followed to recover the chargeback.

3.

Make sure you hold proper council meetings per your bylaws. E-mail
exchanges between council does not equal a council meeting. Hold
proper council meetings, with minutes taken, for decisions regarding
recovery of deductibles and chargebacks and for decisions to impose
fines.

4.

Repairing resultant damage to a strata lot from water leaking from another
strata lot or common property is not (except if negligence is proven or the
repairs are associated with an insurance claim) the responsibility of a
strata corporation.

5.

If you want to charge costs of a plumber to check a possible leak, consider
a bylaw amendment.
1

Owner to Owner Claims
Where there is no insurance claim, owners are left to repair the
damage themselves.

Can an owner whose strata lot is damaged, recover those costs from
the owner of the strata lot where the source originated?

In the correct circumstances, the answer is “yes”.

Claims are pursued through the Civil Resolution Tribunal
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Owner to Owner Claims
Shura v. The Owners, Strata Plan LMS 1104, et al, 2018 BCCRT
339

− the CRT used both the law of nuisance and the law of negligence
to find one owner liable to another
− Where the interference causes physical damage to the property in
question, the interference will almost always be unreasonable
− the standard of care expected of the respondents or any other
strata lot owners is to use and maintain their property in a
reasonable manner so as to not cause damage to other units.

EDUCATION
SEMINAR

1

Owner to Owner Claims
Macdonald v. Wang, 2019 BCCRT 651
Tjorhom v. Grove, 2019 BCCRT 731

− In both cases the CRT inferred negligence on the part of the owner
above because they were unable to provide any other explanation
as to what caused the water to come from their strata lot to the one
below.

− Reverse onus principle applied
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Risk management moving forward
Consider the importance of planned maintenance and loss
prevention and being proactive in terms of risk management.
– Installing cages around sprinkler heads
– Early warning devices for boiler room leaks
– Bylaws to allow for upgrading hoses and supply lines for insuite
laundry, toilets, sinks, dishwashers, fridges with water dispensers
– Pig tailing where there is aluminum wiring
– Regular exterior inspections for safety hazards
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Do’s & Don’ts / Challenges to Recover
Insurance Deductibles & Chargebacks
What is the basis for a chargeback?
− Because chargebacks are not provided for under the SPA, valid
chargebacks must be based on enforceable bylaws.
− Such bylaws must create a debt obligation as between the strata
corporation and the strata lot owner by:
− creating an obligation that the owner pay an amount to the
strata corporation; or
− granting the strata corporation authority to collect an
amount from a strata lot owner.
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Do’s & Don’ts / Challenges to Recover
Insurance Deductibles & Chargebacks
Lawrence v. The Owners, Strata Plan NW 1662, 2018 BCCRT 480
– The owner’s tenant contacted the strata property manager to report
a leak from a water tank within the strata lot.
– The strata manager hired a plumber who conducted repairs costing
$598.50.
– The strata corporation charged backed the owner’s strata lot
account in the full amount of the repair costs.
– The owner commenced proceedings before the CRT disputing the
chargeback.
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Do’s & Don’ts / Challenges to Recover
Insurance Deductibles & Chargebacks
Findings of the CRT

− The repair costs were reasonable for the work performed.
− But:
− the owner did not authorize the repairs and there was no
obligation for the strata corporation to repair the tank; and
− there was no bylaw that gave the strata corporation the
authority to charge back the repair costs.
− Therefore, the chargeback for the plumber’s invoice was invalid.
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Do’s & Don’ts / Challenges to Recover
Insurance Deductibles & Chargebacks
Szabo v The Owners, Strata Plan LMS 1970, 2020 BCCRT 79

− The strata corporation had charged back repair costs associated
with four leaks to the owner’s strata lot account.
− The property manager sent correspondence to the owner stating
that:
− the repair costs had been deemed to be the owner’s
responsibility as the owner of the strata unit; and
− the amounts had been charged in relation to leaks from the
owner’s unit.
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Do’s & Don’ts / Challenges to Recover
Insurance Deductibles & Chargebacks
Findings of the CRT
− “Section 116(1) of the Strata Property Act allows a strata
corporation to impose a lien on a strata lot for specific types of
debts. A chargeback of repair costs is not a lienable charge under
the SPA. In order to collect amounts that cannot form the basis of a
lien against a strata lot, a strata corporation must have the
authority to do so under its bylaws. Specifically, a strata
corporation’s bylaws must create an obligation that the owner pay
or grant the strata corporation the authority to collect that amount.
Further, a demand letter cannot create an obligation to make a
payment.”
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Do’s & Don’ts / Challenges to Recover
Insurance Deductibles & Chargebacks
Findings of the CRT
− The strata corporation had bylaws permitting it to:
− charge back the amount of an insurance deductible to a strata
lot owner; and
− sue a strata lot owner to recover repair costs.
− But, the strata corporation did not have a bylaw permitting it to
charge back repair costs to a strata lot account.
− Therefore, the chargebacks were invalid.
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Do’s & Don’ts / Challenges to Recover
Insurance Deductibles & Chargebacks
Takeaways?
− Chargebacks are not based on what seems “reasonable” in the
circumstances.
− In order for a chargeback to be valid, it must be based on a bylaw
that creates a debt obligation as between the strata corporation
and the strata lot owner.
− So, if a strata corporation’s bylaws do not provide for desired
chargebacks, then it should consider revising such bylaws.
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Questions?
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Thank you!

